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VI TTS NETWORKS
I nvestigation Into Cessation of Network Operations

ORDER NO 23,646

March 5, 2001

APPEARANCES: Devine, MIlinmet & Branch, P.A.,
Frederi ck Cool broth, Esq., on behalf of Vitts Networks, Inc.;
Marci a Thunberg, Esq., for the O fice of the Consuner
Advocate; Kathryn M Bailey and Lynmarie Cusack, Esq., for the
Staff of the New Hanpshire Public Uilities Conm ssion
| . BACKGROUND

On January 23, 2001, the New Hanpshire Public
Uilities Comm ssion (Comm ssion) opened an investigation
regarding the Vitts Networks, Inc. (Vitts) announcenent that
it intended to cease operations on or about February 28, 2001.
The Comm ssion directed Vitts to file information expl aining
the ternms and conditions under which Vitts intended to cease
operations, its plans for conplying with Comm ssion rules and
t he status of custoner deposits.

On January 26, 2001, Vitts filed a letter requesting
to cease operation in New Hanpshire with a waiver of the 60-
day notice period. The letter indicated that Vitts would take
reasonabl e steps to provide for an orderly transition all ow ng
custoners time to mgrate to an alternate carrier.

Additionally, the letter requested that the custoner |i st

encl osed at the Conm ssion’ s request be granted confidenti al
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treat nent.

After the January 26, 2001, cessation request,
Vitts, via its Internet web site, announced that it had
obt ai ned adequate funding to continue to operate in the near
term The Internet notice also indicated that Vitts intended
to provide services beyond February 28, 2001. As a result of
both the request for cessation and the announcenent of
continuation, this Conm ssion issued an Order of Notice
setting a hearing for February 7, 2001
1. HEARI NG

The hearing addressed Vitts' conpliance with the
Commi ssion’s rules, whether a waiver of the rules was in the
public interest, Vitts' plans and options for continued
operation in the near term and the treatnent of customer
lists as confidential. |In addition to coments and
representations made by Vitts, several individuals fromthe
general public addressed topics related to the confidenti al
treatnment of Vitts' custoner list, the need for continued and
uni nterrupted high-speed internet access, and the belief that
Verizon was using its market power to hinder conpetition.

A. Assertions by Vitts

In response to the issues presented in the Notice of

Hearing, Vitts offered a statenment with regard to its future
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difficulties in raising external capital because key investors
declined to go forward with the next round of financing. As a
result, simultaneously with the hearing, Vitts was filing for
relief under Chapter 11 of the Federal Bankruptcy Code in the
United States Bankruptcy Court in Delaware. Vitts indicated
this action would keep the operations going and enabl e the
conpany to seek long-term financing or strategic business
part ners.

Vitts represented that it did not now intend to
cease operations and it was therefore withdrawing its January
26, 2001, cessation request. Vitts also represented that it
intended to fully conply with the Comm ssion’s rules and the
requi renments of the Chapter 11 Reorganization. Vitts asserted
that any service term nations would be made in strict
accordance with Conm ssion rules. Finally, Vitts indicated
that it had no custoner deposits.

I n di scussing the confidential treatnent of its
custonmer list, Vitts represented that it had net the
requi renments of RSA 378:43, Il. Vitts asserted that the
i nformati on was not general public know edge, that Vitts had
t aken nmeasures to prevent the dissem nation of the information

in the ordinary course of business, and that the information
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pertained to the provision of conpetitive services.

After Vitts’ statenent, the hearing was opened for
inquiry by those present. Only Staff, the O fice of Consuner
Advocate (OCA) and the Comm ssioners asked questions. The
guestions focused nostly on Vitts’ representation that it was
filing for Chapter 11 Bankruptcy protection. In particular,

t he Comm ssion asked why Vitts chose Del aware as the venue in
which to file for Bankruptcy as it would be difficult for New
Hanmpshire customers. The Conpany responded that it was
incorporated in Delaware and that it believed Del aware
presented a better opportunity to find new investors.

The Comm ssion al so asked if there was anything the
Comm ssion “should do to renmove barriers that m ght be ...in
Vitts' way to [its] continu[ed] provi[sion] [of] service.”
Vitts responded that its general belief was “that the
Comm ssi on has done what it can to pronote conpetition in New
Hanmpshire” and that the problem facing Vitts was thought to be
“an external event due to market perceptions of new tel ephone
conpanies....” Vitts’ went on to say that it did not believe it
was anyt hing “Conm ssion-driven that has brought the Conpany

to this point.” Hearing Transcript, February 7, 2001, p. 18.

The Conmm ssion requested that Vitts provide
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information showing that it had sufficient personnel support
to carry on its operations and for copies of its bankruptcy
filing. On February 12, 2001, in response to the record
requests, Vitts submtted copies of its organizational charts
depicting the Technical Support and Operations departnents.
Vitts also attached a copy of its bankruptcy pleadi ng nade
with the U S. Bankruptcy Court in the State of Del aware.

B. PUBLI C COMVENTS

After the questioning of Vitts was conpl eted, seven
i ndi vi dual s and counsel for Verizon New Hanpshire provided the
Conmi ssion with comments. Most of the public comments
centered around the need to ensure that the advanced services
provided by Vitts were not interrupted. At |east two of the
i ndi vi dual s maki ng remarks noted that high-speed access to the
internet was the |lifeblood of comercial enterprise. Several
of the comrenting individuals also remarked that Verizon was a
maj or roadbl ock for getting service from advanced service
conpetitors.

Verizon indicated that the service being provided by
Vitts was a sophisticated service with specially designed
circuits and not easily replicated in a few days. Verizon
al so asserted that it was not the carrier of last resort in

this situation, nor one that could provide a universal
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solution to the problem

One commentor, M. Steinman, the national manager
for MCI's state and munici pal contracts, questioned the need
to keep Vitts’' federal, state and | ocal governnment customer
list confidential. Another individual asked that the
Comm ssion require Vitts to disclose its investors. Finally,
John Leslie, the Secretary of the New Hanpshire | SP
Associ ation, wanted the record to reflect what he considered a
potential problemw th the ability of a conpany in bankruptcy
to reprovision its lines. M. Leslie pointed out that he was
aware of another conpany in Chapter 11 Bankruptcy that could
not release its lines to other custoners.

C. M scell aneous

On February 20, 2001, Vitts filed a letter with the
Conmi ssion requesting the return of the custonmer I|ist
provided to the agency. Vitts stated that it was “extrenely
concerned the |list m ght be obtained erroneously by parties
who have interest different from|[theirs].” Vitts further
averred that any such disclosure would cause it irreparable
harm during its attenpt to work through its financial crisis.
[11. COVM SSI ON ANALYSI S

This case was opened as a result of our concerns

that Vitts Networks woul d cease operations w thout conplying



DT 01-013 -7-

with Comm ssion’s rules regarding custonmer notification.
Vitts was originally granted Conpetitive Local Exchange
Carrier (CLEC) status conditioned upon its agreenment to conply
with our rules. As such, one purpose of the hearing held on
February 7, 2001, was to explore whether granting a waiver of
our 60-day custoner notification rule was in the public
interest. W, however, are not now required to make such a
determ nation since Vitts has withdrawn its cessation request
and represented that it would fully conply with our rules
should it seek to cease operations in the future.

A. Vitts’ Near Term Pl an

Qur concern regardi ng the Conpany’s plans and
options for continued operation in the near term has al so been
addressed. Vitts’ announcenent that it was filing Chapter 11
Bankruptcy and its subsequent delivery of its initial
bankruptcy pleading to this Comm ssion eases sonme of our
concerns about the Conpany’ s near termoperations. The filing
of the Bankruptcy in Del aware, however, does rai se another
issue. \While we recognize that Vitts is incorporated in
Del aware, it is still primarily a New Engl and conpany.
Persons from New Hanpshire interested in the bankruptcy w il
not have the same opportunity to participate given the

Del aware | ocati on.
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When this issue was addressed at the hearing, the
conpany provided no persuasive response as to why it filed in
Del aware. We are troubled that pursuant to 28 USC 81334(e)

t he Del aware court has exclusive jurisdiction of all of the
Vitts “property, wherever |ocated”. Gven that the majority
of Vitts’ property is in New England, it would be nore
reasonabl e that the venue for the action is New Hanpshire. W
woul d strongly encourage Vitts to reconsider the venue for the
bankruptcy proceedi ng.

B. Provisioning of Service

A number of commentors during the hearing focused
their remarks on the inability to quickly switch to another
provi der of conparabl e high-speed internet access or DSL
Several alleged that this problem was due to Verizon’s
inflexibility with providers of DSL. When asked a rel ated
inquiry, Vitts disclosed no problens.

The Comm ssion is concerned abut the public
al l egations with regard to the provisioning of DSL. The New
Hanpshire Legislature has found that the

t el ecommuni cations infrastructure is a critical

conponent of New Hanpshire s econoni ¢ devel opnent

efforts and econony. A tel ecommunications planning
and devel opnent initiative is therefore established
to identify tel ecomunications infrastructure

strengt hs, weaknesses, and objectives, to create a

central repository of relevant information, and to
pronote this tel ecomunications infrastructure as an
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integral part of econom c devel opnment efforts. 2000
NH Laws 298:1, |

Under this new initiative, the director of economc

devel opnent has a duty to “identify shortcomngs in the

depl oynent of telecommunications infrastructure” and to “work
with providers of tel ecomrunications services, ...[and ot hers]
to assist efforts to enhance the depl oynment of

t el ecommuni cati ons services.” RSA 12-A: 451, (c)(1), and (2)
(effective July 1, 2000).

G ven this initiative and the Advisory Conmttee
that is established under RSA 12-A: 46, we believe the state
can adequately review, investigate and address the concerns
rai sed by the public about the depl oyment of high-speed
internet access to all parts of the state. As the concerns
raised are not directly related to the questions before us in
this docket, we will not address them here, but will ensure
t he Tel ecommuni cati ons Pl anning and Devel opment Advi sory
Committee is made aware of the public perception. Further, to
the extent that the issue of provisioning DSL service is the
subj ect of existing open dockets, we will consider these
i ssues in those dockets and el sewhere as appropri ate.

C. Confidential Treatnment of Custoner List

I n January, prior to the Order of Notice, the

Conmmi ssi on requested that Vitts provide it with its custoner
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list to assist our determ ning whether it was in the public
good to allow the conpany to cease operations. Vitts
initially provided one copy of the |ist and asked us to treat
it as confidential. Vitts requests that the |ist be returned.
As we requested the list for a specific purpose — to aid in
our responsibilities under PUC Rule 1304.03 (d)- and no | onger
need to make a deci sion under that rule, we see no purpose in
keeping the list. Thus, we will direct our Executive Director
to return the list inmmediately to Vitts. W wll point out,
however, that we have in the past treated custonmer lists as

confidenti al . See Re Clarenpnt Gas Corporation, 79 NH PUC 466

(1994). Moreover, we would agree that pursuant to RSA 378:43,
I, the informati on we requested woul d have been nmaintai ned
confidentially as | ong as the Conpany satisfied the

requi renments of RSA 378:43, II.

As discussed earlier, one individual questioned the need for
confidentiality of federal, state and |ocal governnent
custonmers. We are not in a position to parse out which
custoners m ght be governnental entities. W, rather, suggest
t hat under RSA 91-A an interested individual m ght go directly
to an agency and access the information relating to a service
provi der. However, since we do not believe we should maintain

the list at all, we do not need to determ ne the nerits of the
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request.

Based upon the foregoing, it is hereby

ORDERED, that our Executive Director return the
customer list to Vitts, and it is

FURTHER ORDERED, that Vitts’ cessation request be
deenmed w t hdrawn and this docket be cl osed.

By order of the Public Utilities Comm ssion of New

Hanmpshire this Hanpshire this fifth day of March, 2001

Douglas L. Patch Susan S. Ceiger Nancy Brockway
Chai r man Comm ssi oner Comm ssi oner

Attested by:

Thomas B. Getz
Executive Director and Secretary



